
ENFORCEMENT OF COVENANTS AFFECTING FREEHOLD LAND

A restrictive covenant affecting freehold land usually restricts the use of its land in some way for the benefit of another's
land. There are generally two types of.

If so the covenant will have died though the title may not reflect this. The continuance of the covenant would
impede the use of the burdened land for reasonable purposes without there being a positive benefit resulting
or; 3. Indemnity Insurance for Breach of Covenant Where a covenant has been breached, it appears still to be
binding, it is not possible or practical for it to be removed or modified and nor does the rule in Hepworth v
Pickles [] apply then it may be possible to obtain indemnity insurance. When you purchase property, it is
essential that you are aware of any covenants which burden that property, as they may impact on your plans:
the land may come with planning permission for a six-storey office block, but this is potentially worthless if a
covenant prevents building above two storeys. Express release: It may be possible to negotiate the release or
variation of a restrictive covenant. A chain of indemnity covenants can be created. In other words, the Court
needs to decide what the covenantor might reasonably have paid the covenantee to secure release of the
covenant and what the covenantee might have reasonably accepted. Usually new covenants are contained in
the same deed that transfers ownership to the covenantee which deals with this condition. These include:
Limiting possible uses of the land, for example, to residential purposes only Prohibiting particular trades or
businesses Forbidding undesirable activities or potential nuisances Restricting the number or type of buildings
that can be erected Restricting the height of buildings Examples of positive covenants on the other hand may
include those requiring: Expenditure of money Works of repair or maintenance Erection of buildings or
boundary fences Payment of further money on planning consent being granted The meaning and effect of a
covenant must be carefully considered to see if it is genuinely negative in nature as many covenants can be
found expressed in ambiguous terms. One of the key ways that the current economy is looking to recover and
ensure sustainability is through an efficient use of land across the United Kingdom. As registrable interests in
land under the Land Registration Act , they would have to be expressly created as such with clear
identification of both the benefited and burdened land. The beneficiary under the covenant has, either
expressly or impliedly agreed to its removal or modification. Conclusion The benefits of reform are obvious
for almost all involved in property law and property development. Thirdly, it is possible to enforce the burden
of a positive covenant if the assignor decides to grant a long lease, for example of years, to the assignee rather
than the freehold. There are two reasons for this. They are imposed by the owner of land when it is sold,
usually where the seller owns other land in the immediate vicinity and so wants to retain some control for the
sake of this other land. Usually, the cover is for an indefinite period, at a one-off premium and also covers
successors in title and mortgagees of the policy holder. Freehold covenants are far more burdensome as they
will attach to land indefinitely, until such time that they are removed or modified by the contracting parties or
subsequent assignees. How are restrictive covenants used? It is usually a pre-condition of the insurance that no
one has discussed the covenants with the parties who you think have the benefit of them. Premiums are
charged on a sliding scale depending on the value of the property. The courts assume that a covenant is
capable of benefiting particular land for which the covenant was imposed unless it can be proved otherwise. It
was held that the covenant was enforceable against an assignee so long as he continued to exercise his right to
use the rights covenanted for. This means that the covenant must be capable of benefiting any owner of the
land and not just be a personal benefit to the current owner. The slower they are, the less likely they are to get
an injunction and the risk of damages may be more acceptable. As well as by application to the Tribunal, a
covenant may be removed by a deed granted by the beneficiary for the benefit of the burdened land. Although
the Act itself has several sections which deal with the enforceability of covenants after assignment, this system
is far more transparent and formulaic. The benefit of a covenant will run in equity provided it actually benefits
the land and it was intended by the original parties for the benefit to run. The construction industry almost
constantly refers to the need to loosen planning controls to allow more developments to be built, but focusing
on this troublesome area of law may yield far greater results. The Law Commission also suggested an
additional requirement that an entry would have to be made on the Land Register over both plots of land.
Also, if you lose, you remove uncertainty in a less helpful way. B has a right of way over a road running
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across the green land. The decision in Tulk has been mentioned above, and registration of a restrictive
covenant, which alters the freehold rights, may be added to the register of title with the Land Registry. The
covenant must actually benefit the benefiting land. However, where the land is registered be aware that the
Land Registry does not generally register the benefit of restrictive covenants, only the burden. They can either
order an injunction to prevent the breach from continuing or they can award damages to the injured party. The
rules relating to covenants in leases differ in terms of when and how they can be enforced and the
consequences for breach. This is most surprising considering that under the previous government the rules
relating to leasehold covenants had been successfully reformed and simplified by the Landlord and Tenant
Covenants Act  Although the benefit of a restrictive covenant can pass at common law, the burden of a
restrictive covenant cannot. Restrictive covenants are rules preventing certain things from being done on the
land, such as keeping animals or using the property for business purposes. However, you do need to be very
careful with this approach: If you discuss the covenant with someone who has the benefit of it, you will find it
very difficult to obtain insurance see below. Allowing us to store information for processing this enquiry. In
contrast, a restrictive covenant restricts the use and enjoyment of the land. This means that even though A
cannot enforce the planting covenant against J, he can still enforce against B.


